
California Department fF d and Agri lture
1220 N S~reet, Room 409 /,~,
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(916) 654-0321 COUNSEL’3

January 26, 1998

Mr. Lester Snow, Director
CALFED Bay-Delta Program
1416 Nin~ Street, Room 1155
Sacramento, California 95814

Dear Mr. Snow:.

The CAEFED Bay-Delta Program is the most ambitious and comprehensive undertaking
of its kind in the United States. It embodies several program components when
integrated together form a s’tra~gy to ensure a healthy ecosystmu, reliable water supplies,
good water quality, and stable levees in California’s Bay-Delta. These components
include an Ecosystem Restoration Program, a Water Use Efficiency Program, a Water
Quality Progra~ a Levee System integrity Program, a Watershed Management Program,
a Water Transfers Policy, a Storage and Conveyance component, and an Assurances and
Financing Package. When taken as a whole the CALFED Bay-Delta Program will meet
the above-stazed objectives while adhering to a sc’t of six Solution Principles. According
to these principles the solution must: 1) reduce conflicts among beneficial uses of water;,
2) be equitable; 3) be affordable; 4) be durable; 5) be implementab]e; and 6) have no
significant redirected impacts.

While the CALFED Progran may offer many potential benefits to agriculture, it is
apparent that each CALFED program element could result in significant impacts to the
CalLfor~a agriculO.u’al re.som’~e base, particularly agriculrm-al ]and, agricultural water
supply, and agricultural water quality; in other words, the agricultural environment.
These impacts rosy have associated socio-e.conomic impacts to local communities, local
jufisdiction~ and local econondes. It is imperative that these environmental and
economic impacts be identified and disclosed in the Programmatic EIR!EIS in order to
assure continued collaboration of all stakeholders with d~e CALFED Program.

Since agricultural land and its associated water arc finite resources, the loss of this
productive use is considered a significant adverse impact to the existing environment
which must be avoided, reduced, or nddgated to a level of insignificance. Programmatic
alternati.ves and measures to avoid, reduce, and mitigai~ impacts on agriculture are
needed at the progranunatic level.
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¯ ~o agri~.ultural activity, operation, or facility ~on~ted for commercial purposes, in a
manner consistent with proper and accepted customs shall become a nuisance due to
say changed condition in or abou~ the locality, meter it has been in operation for more
than 3 yea~. (Civil Code Sec. 3482.5)

The~e is also extensive Federal policy that supports the protection of agri~ltural lands.
The Federal Farmland Protection Policy Act of ! 981 (FPPA) provided for the
development and use of the LESA model to asse.~ the impacts of Federal projects on
agricultural land. The final assessment methodology wa~ approved in June, 1994. This
methodol6gy was u.~ed (inaccurately) in the Pm~.ct Island project environmental
documentation. There is additional federal intent language in the Farming for the Fu’tm~
A~t of 1988, and the Famfland Protection Program included in the Federal Agric~ltu~
Improvement and’Reform A~ of 1996. Congressional intent.language includes:

the Nation’s farmland is "a unique natural resource", and that each year "a large
amount of the Nation’s farmland’* was being "irrevocably converted from actual
or potential agri~ulv2ral u~e to non agricultural use," in many ca~s as a re~t of
a~fion taken or assisted by the federal government. The FPPA directs federal
agencies to identi~y and take into a~ount the adverse effects of federal programs
on the preservation of farmland; consider alternative ac~dons, as appropriate, that
e.ould lessen such adverse effects; and a~tre that ~uch federal progtam~ to the
extent practicable, are compatible with state government, local government, and
private programs and policies to prote~ farmland. (Fed. Reg., June 17, 1994, p
31110)

The preferred method of deafing with potential impac~ is to avoid them through a
reasonable range of alwrnatives. CALFED has chosen not to subject those elements of
it’s program (the four Common Elements) with the grcaxest potential for impacts on the
environment (’including agricultural r~sota-c.cs and human use of the land for agriculture)
to alternatives analysis. This approach may Hove to be problematic in attempting m
�ord’orm to the requirements of CEQA.

The CDFA is charged under lawto protect and e~d~ance CaEfomia agriculture. Looking
at California agriculture as a statewid¢ environmental resource, it is the CDFA position
tha~:

CALFED should adopt a policy to maintain the productivity and flexib’dii~" of
agricultural resources to the ~reatest extent practicable when implementing the
CALF~.D Program in its entirety.

A supporting CALFED Right-to-Farm policy should also be explicitly stated.
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These two guiding policies would lay the foundation necessary to adhere m the solution
principle of~no redirected impacts.                    ,

CALFED should also establish a policy that te the greatest extent practicable,
CALFED goals and objectives will be met threugh CALFED actions that maintain
land in priv, a/e ownership in order to best preserve the economic and environmcn~l ~
produ~ivity of that land- Rather than through the v,~olesale acquisition of land by
Federal and State government agencies, thes~ agencies will establish cooperative
program~ to work with privat~ landowners to restore and rehabilitate the ecosystem to
meet CAI.:FED program objectives.

Programmatic level and site specif�c mitigation:
¯ If’agriculuwal land is converted to another use, protect other agricultural land of

equivalent productive potential. Standard of adequacy: Up to three to one, land
equivalency to be determined by CDFA in consultation with Depatunent of
Conservation and the USDA-NRCS.

¯ If agricultural practices ale to be restricted, protect other agricultural land for
agricultural use without restrictions. Standard for adequacy: One to one, to be
reviewed and adjusted on a case by case basis.

¯ Ifagriculttnal water resources are acquired for other uses, provide an equivalent
mitigation ~ for agricultural use on other lands. Standard of adequacy:
One to one at the point of use, considering water quality, timing, cost and reliability
of supply. Since wate~ supply is a limiting factor in agricullxxml resource productivity
in many areas of the State, and CALFED’s fundamental mission relating to a reliable
and adequate water supply, it logically l~ollows that providing an adequate and high
quality water supply to other sites or regions is a reasonable appzoach to mitisation.
This is not a new concept. Off-site mitigation for impacts on environm~-ntal re~urces
is standard practice in CEQA. For example the Department offish and Game has
standards for creation, maintenance, and protection of wetlands to offset unavoidable
impacts on existing wetlands.

Establish a CALFED policy that a portion of any newly developed CALFED water
supply is identified as agricultural mitigation water, based on the amount of
agricultural water redirected to other uses as a result of CALFED actions. Critical
considerations include volume, quality, timing of availability, and ~ordability.

When agricultural land conversion includes land with riparian or pre-1914 water
rights, CALFED should develop a mechanism whereby this now unallocated
agricultural water is made available to other agricultural users.
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Development agreements - CALFED agencies developing habitat through agricultural
land conv~sion ag~ to develop agricultural infx-~ax~tm~ buffers, and other
tangible support for remaining agricultural lands.

¯ Establish buffe~s as part ofhabitat restoration proje~s, or eompensaxed for if on
agricultural land. These buffe~s should have vegetation compatible with farming and
habitat objectives. For example, vegetation that has the potential of harboring
agricultural insect pest should be avoided. Those that provide refuge for beneficial
insect~ should be encouraged.

¯ Easements - pmr.hase ~nd/or transfer of development rights programs. This
mitigation alternative does not avoid or re~ ~he imp~t or offset or replace the lost
productivity. Nevertheless, preservation of appropriate portions of the resource base
could be an ac~ptable mitigation. This ~uld be ac.complished via easements.

¯ For flood-prone areas, purchase flood easements and protect future agricultural uses
while repairing existing levees as the p~eferred flood management strategy rather than
developing an extensive levee setback program.

¯ Examine additional stmaural as well non-~ alternatives to achieving projev-t
goals which would not impact the agricultural resources of the State.

¯ A Planned Unit 13~-v~!opment approach to habitat development to ~ adjacent

¯ ~lishing exclusive agricultural zoning. While this is more of a loc.al land-use
issue, the potential to coordinate such an effort with the Delta Protection Comra~ion
and affected counties within and outside the Delta is q~ts r~l.

¯ Phasing of specific component implementation can provide partial mitigation, or
through adaptive management result in avoiding impacts to agricultural resources.

I hol~ this overview is useful as you continue to develop sound policy in this regard.
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